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Edward R. Barillari, Esq.
AT&T C01;p.
295 North Maple Avenue
Ilasking Ridge, NJ 07962

Attorneys for Defendant AT&T Corp.

Re: Combined Companies, Inc., et al
v. AT&T Corp.
Civil Actioe No. 95-908 (NHFl

Dear Counsel:

This matter COmes before the Court on a motion for

preliminary injunction by plaintiffs Winback & conservecprogram,

Inc. ("Winback"), Group Discounts, Inc. ("GOP), One Stop

Financial, Inc. ("One Stop"), and,800 Discoutlts, Inc. 1"800

Inc.") (collectively "the Inga companies") and Combined Companies

Inc. ("CCI")' 'pursuant to section 406 of the Communications ACt

(" tue Act"), 28 U. s. C. § 406. The substance of plaintiffs'

claims as set forth in their complaint is that defendant AT&T

Corp. ("A'1'&1"')' has violated the Act by effectively withholding

from them certain long-distance servi~~s as a means of hampering

their efforts to transfer and consolidate bheir long distance

service plans to obtain better rates. Having fully reviewed the

multitudinous submissions of the parties and having witnessed the

barbed exchanges between them. both in Court submissions and a"

the two-day hearing in this matter, the Court finds "ha"

• The Complaint also named Public Service Snte~rise$ of
Pennsylvania. Inc. ("PSE"l as a plain"iff in this action. but PSE;
has since been dismissed from the caSe without prejudice.

l AT&T is the dominant common carrier of telecommunications
services in the United States, and is regulated by "he Act, 47
U.S.C. §§ ~~l, ~~, and the policies of the Federal
Communications Commission ("FCC"). AT&T's relacionship with
plaintiffs and PSS is chus governed by Che Act.
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plaintiffs' motion for a preliminary injunction shall be granted

in part and denied in part.

The facts underlying chis dispute are as follows. The lnga

companies and CCl are engaged in the telecommunications business

as "aggregators" of AT&T tariffed telecommunications services or

"800" service", also known as Inbound Wide Area Telephone

Services ("lWATS"). Aggregation involves the resale of chese SOO

services to small businesses which do not have any direct

affiliacion with AT&T, and which can secure better IWATS rateS by

joining programs or "plans" run by th'" aggregators than th",y

could obtain individually. The aggregators maintain these plans

subject to contract with AT&T (being known as "customers o£

record"), and by virtue of the volume ot bU5iness th",y Can

produce, they obtain discounts on their plans and pass some of

these savings on to their cliencs (known as "end l.J.sers").

Th", savings obtained by the aggregators/customers of record

and the manner in which the ",nd user benefits from them ~s

somewhat "'laborate, but is best illustrated as follows. The

aggregators' contracts with AT&T for IWATS exist pursuant co

AT&T's tariffed Customer Specifio Term I'lan U (" CSTI'll") as ,,"'''

forth in AT&T F.C.C. Tariff No.2.' CSTP II is a volum",

discounc plan und",r which the aggregators have a maximum discount

of 23% on eoo calls. This discount combines with AT&T's tariffed

Revenu", Volume Pricing Plan ("RVPP") disoount of 5% to constitut;e

) Plaintiffs' agre",ments with AT&T are for CSTP II plans
und",. Tariff <.C.C. No.2.
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an entire discount for the aggregators of 28t. The aggregators

in turn pass on one of four seoondary discounts (1St, 17 1/2t,

20t, or 23%) to their end users "- discounts which those small

businesses could not Secure on their Own due to their low IWATS

volume.

Onder the arrangement agreed upon between AT&T and

plaintiffs, AT&T does not bill its customer of record

(aggregator) for the volume of 800 oalls the aggregatorCproduces

or procures, but instead bills the end USer directly, calculating

into the bill that secondary discount which the aggregator has

allotted the end user in question. AT&T then pays to the

aggregator the difference between the aggregator's CSTP II/R~P

discount and that percentage discount allotted the end user.'

The Sum remitted by AT&T to the aggregator constitutes the

aggregator's income, from which it derives i~s op~racing costs

and profits.

PSE (formerly a party to this action) ~5 also involved in

Lhe telecommunications resale business l although its arrangement

with both AT&T and its own end userS involves more favorable

terms than those enjoyed by plaintiffs. PSE's business involves

the resale of outbound services as well as ~WATS, and a

combination of both. Like plaintiffs, PSE is an aggrega~or, bu~

pursuant to contract with AT&T can combine outbound calling

services with its IWATS resale operations, and thus -- presumably

, Any bad debt or unpaid bills created by an aggregator's
end userS will be deducted from tha~ aggregacor'S RVPP discount
return by AT&T before remission of ~he CSTP II/RVPP return.

4
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PSE's ;rela~ionship with AT&T is governed by AT&T's Cont:rac~

Ta;ri~f F.CcC. No. 515 (·~-516·). Uader KT-526. PSE enjoys the

same CSTP II/RVPP discounts of 2a~ to which plai~t.iffs are

entitled, but PSS also receives and additional 38~ discount under.

KT-51.6 and other offerings from AX&T. PSE in t= passes on,
discounts co its end users, and beCause of the larger overall

discount it enjoys. ~SE can offer more att:ractive discounts to

chess end users ~han"ca.n plaintiffs. As under the a=ange~nt

with plaintiffs, AT&T bills PSE's end users directly, subtracting

frOm the bill" that amount of discount allotted by PSE to each

individual end user_ In ~urn, AT&T remits to PSE the difference

between the latter's GG% overall discount and that passed on to

the end uE'!1!r.·

Plaintiffs and PSI have o~tained cheir status as resellers

by making co~m~;ments .to AT&T ·tha~ th~y will consume certain

amounCS or volumes of AT&T's serVices over the concrac~ period.

AS customers of record, ehe aggregators are lawfully respo~sible

for any deficiency in usage_ Thus; they aggregate cheir

commitmen~ out ~o small businesses which need the service buc

cannot obtain the best deal directly with the common carrier

oecause of their low volume of service usage. If ~he end users

fail Co pay eheir bills or if chere is any shorcfall in usage

, As in che plaintiffS' case, AT&T deduces from' the RVPP
discount/rebate remitted to PSB any bad debt or unpaid bills
accrued by its end useLS_

..'-

JA 059
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under"" aggregat:or's plan. r;hat; aggregat:or is liable to AT&T foJ:'

the deficiency. FoJ:' instance, under the CSTP II agreements, the

discount; ra1:es available t;o plaint;iffs are contingent 1.'lpen lUSh

atUJ,ual usage .c0mm.il::ments.. "If such commitments are not:. met" the.

aggregater is obligaced co pay "sho=~al1." charges, which amount

co t;he deficiency in usage -ever the contract term. Shott-fa1.1

charges are retroactively imposed. If a plan is prematurely
,

terminated, the-aggregater is liable for a prospective

'cerminat:ion" charge for cqe prospective deficiency under che

agreement. These Shortfall and termination charges are

calculaced on concracc-specific formulae, noe relevant to ehe

instan~ determinacion~

The tariff under which plaintiffs operate, Tariff F.e.e.

No.2, makes provision fo~ the ~ransfeL or assignment of tariff

plans. SeQ~ion 2.1.8 of Tariff F.e.C. No.2 allows transfer of

plans by; (l) the cust;omer' of r~cord request:ing t;hat AT&T

cransfer its plan to a new ~ustOmer; (2) ~he new CUSLOmer

assuming all the obligations of t;~~·tormer cuseomer of record,

ineluding all ou~s~anding indeb~edness as well as lithe unexpired

por<:ion of any applicable minimum per-iod (s) [; J" and (3) AT&T

acknowledgi~g the-transfer in writ;ing within fifteen (IS) days of

receipL of nocification_ AfLer such transfer~ the former

custOmer of record remains jointly and severally liable wi<:h the

new CUS~o~e~ fo~ all obligations exiscent at the time of

~ransfer. See Tariff F.C~C~ No_ 2. § 2a~~8~ The manner in which

such a Lransfer is carried ou~ is by Lhe submission of a Transfer

6
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wichin fifteen days of December 16, 1994, the date of the

JO, 1994. on that day, ~cember 3D, 1994, CCl received written

sUbmission, CCI aga41 submitted ;>eve:r:aJ. 'of the ;I'SA's on Decelnber

che Inga companies)~ and on January 30/ ~995t re~eived checks
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would be

2~ was now che cuscome~ of record on all of Lhe transf~rred Inga
••

companies~ plans. For inscance~ CC~;~bL~ined ncredits~ for

promo~ional monie~ owed co che former cus~omer of record {one of

of service Agreement: and Notification fo= ("'TSAR), e:><:ecuted by

both parties to the tJ;;ansfer, to AT&T.

On Decel1lher 16 t 1994,. the. Inga companies exeC1,T.ted oertain

TSA's t:ra=£e.=ing to CCI a nt.nll1:>er .of ·CSTP II/RVPP plans, namely

Plans No_s J.3~l, .158J, 2430, 2828, 28:29, 3J.24 , 3468, 3524, and

366J _ In :re~nse to AT&T's requese·, ccr resubmiteed these TSA's

On December 22, 1994; and On receiYing no response to the later

calls· from AT&T. Neither the Inga oornpanies nor CCl received

any written nOtiee of non-aeoeptance by.AT&T of their TSA'.s

confirmation of two.o£··the submiteed TSA's, munely, those for

Plans NO.5 2829 and 3124. 1'l!ereafter, fer received • welcoming'

original sub~ssion of the TSA's. Larry C. Shipp'S affidavit

s".. tes th..". on the com: ra,;y , AT&T;"; .conduc" led cel ,to believe

fLam AT&T made p~yable co CCl in excess of $1,000,000.00_

On J ..nuary 24, 1~9S, AT&T notifieo CCl thae nOne of che

appLoved by AT&T uncil eel submitted .. secuLity deposit of

S13,S40,OOO_OO. This demand for .. deposit was m..de in light of

TSA's .- including those for Plans No.s 2829 ..nd 3124

che faet: 'Chat eel was a "new b cOffiJ?any wi'l:.hout any credit ;r;at.ing

7
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A. To safeguard ics interes~s. che Company will only
~equire a Customer which has a proven hiscory of late
paymen~s to the Company or whose financial
responsibility is no~ a maccer of recordl co make a
deposic co be held as a guarancee for the paymenc of
charges. . •. The deposie will noc exceed an amount
equal co chree months escimaced usage charges and
access "line charges d$sQciated wi~h AT&T 800 Service

Depoe1t~ - The follow~ng Qepoi~t provisions are
applicable to WATS.

hy which AX&oT could consider its se:r:vice plans secure. < Indeed,

CCI was an :inoperative company prior to the tr.m.s.fer of the Inga

oompanies' plans. In dema:.D.<ii.l:lg this deposit, M&oT was exercising

its right under Tariff li'.C.C._ No_ ::l. li 2.5.8,' allowing AT&.T to

require a deposit of up-to three months of the transferee's

expected revenue cOmmitment." It is AT&T's practice to

determine the need for a se~ty deposit by evaluating the new

< AT&,T based its de-rnand- fo," the deposit On its need "to
guarantee paymenc of che charges· for the tr,ansferred plans and
-on the face that eel was "a sean~up company without an
eseablished credit hiscory_ and hard] made a sizeable revenue
commitment by oidering [the plans] 0" Shipp Affidavic ac 1 20.
eel objecLs LO Lhi$ characteriza~ionl asser~ing.thaL its
subsidiaries. Global Long ~istance Markecing, Inc. and Nacional
Telesis, Inc. had long been AT&T aggregacors ~ith good
repucacions ~d credit histories with AT~T. As such. CCl's
parenC~ge of chese companie~ shou~Q have, in CCl's view, weighed
in its favor in any credic-wDr~h~~~sanalysis.

, Sectio~ 2.5.8 of the tariff provides, in pereinent pare:. - . .

, The annual revenue commicmen~ cransferred 'with che Inga
companies' plans to CCI was in excess of fifcy four million
dcJ.l.ar~.

:customer's credit ratiog with Dun &. Bxadstreet.

,..

JAN-25-2007 12:30PM
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unoer ~ariff F.C.C. No.2 § 2.5.S to demand a security deposit.

One of the two prOlJgs qf pla.biti££s· case against: AT&T is

the argument that: ATI<T had DO tight to demand the security, . '., . .

oeposit: after it had ackDow1edged CCI as the new custome,.- of

record on t:he tr1Ul.Sfe=ed p1an by fai1=e to di.sput~ the transfer, , .
within fifteen days and by its communications with CCt.in January

of ~'3'35. ~his prong of plaintiff;;;' case aJ.1eges that AT"T

~olated section 20~ (a) of the Act by ,.-e£USing • service'· to'

plaint:iffs,by, inter alia, failing to acknowledge the rnga

cOll\P.anies/CCI transfe,.-s.

Moreover, plaintiffs allege tha~ A~&T has f~her violated

the ACl; by failing t:o' comply with the pl'ain tenns of it:s own'

tariff. namely section 2,~.a. which,makes no reference to any

deposit requirement and contains no cross-~eference to that

section of t~e tariff which allows deposit demands, namely
, .

secl;ion 2.5.8. Additionally, pla~n~iffs allege that AT&T's

danger of losing on the roga ccrnpani~s~ commiLmen~$ was less
..

afte,.- the Inga companies/CCI transf~ than before. For instance.,

plaintiffs point out l;hal: under che tariff rule of transfer: (il

AT&T had security in t:he fact that i~. AT&T. bills ~he end users,

direc~ly; [iil AT&T could pursue CeI fo,.- t:he going-forward ~on­

paymencs arising from the transferred plans, while having

recourse co t:he Inga companies for all pre-transfer non-payrnencs;

and [iii) chat AT&T could look co eCI and/or the Inga companies

for shortfalls in ~he minimum arinual commiLment levels under the

plans.

9
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Plaintiffs' second attack on 1'd:&.T's handling of t:heir

situat:ion is based on a second requesc for transfer, this time a

cransfer of the service en the pJ.ans acquired by cer from the

rnga companies. This second transfer ~s attempced because Cel

faiJ.ed to obcai.n from ~&.T a lcr-SJ.6 similar to that whieh PSE

haS.

On January J.3, J.9.95, PSE and eel joint:ly =ecuted and

sublllicted written .orders to AT&T to transfer the BOa t.affi'c

under the plans'CeI bad obtained from the lnga companies to the

c.edit of PSE. Only J:he t.affic was to hi;> transfe=ed, not th~­

pians themselves. . In this way, eel would maint...in control over

the plans whi:ie at the same time' benefitting from the much larger

discouncs enjoyed by PSE unde. KT-SJ.6. AT&T refused co accept

this second cransfer on th~ goound that CCl was not the customer

J of record on.~he plan~ at issue, and Lhus could not transfer ~he

traffic under tho$e pl ...ns to ?SE, .~--AT&T was further troubled by

the f ...ce thae if.qnly the eraffic on, ehe plans and not the pl~ns

l:hemselves were transferred to ?SE;;:the liability for shorl:fall

and ~ermination charges atLendanL thereto would then be vested in

CCl, an empt:y shell in AT&T's view_ AT&T regarded eCl as an

empLY shelf, because of ~he credie check it had conducLeo and

because of·the fac~ thaL CCI had, in AT&T1s view, no ass~Cs

againsl: which any judgment for deficiency mighe later hi;> levied_

Withou~ the revenue g~neraLed by Lhe traffic under che plans I eel
I

would have no income ~nd no m~ans of backing the responsibilities

it maintained after t:he CCllp5E transfe~ of traffic.

10
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It is CCl's position that AT&T's reasons for rejecting- the

accepcabl~._restrucl:.~ring devi.ces I

because of the many elaborate ways in which one can essentially

refinance a plan before any termination charges actually accrue.

termination charges is also a fiction, plaintiffs suggest,

-\
- i

r- J

J
-fr' j ]

:1
:1
]

-\Suffice it to say that,

For ~he purposes of the i~stant determination~ a detailed
.'

scrutiny of such ruses: or

whiChever ~hey be~ is nOL necessa~.

CCI/pSE t:r<UlSfer of traffic are illusory 'Uld t:hat the true

1ll0t.ivaC.ion behind AT&T's conduct is a_ desix-e to prevent or

destroy competi.lOion in lOhe IWATS market. For inscance, all the

plaintiffs make much ado abOUt their Claim that, iu re~lity, the

threat of termination and shortfall liahi~ty is non-existeuc

witP. regard to the plans at issue here. Because AT&T bills the

end users directly and can deduct any unpaicl debt incurred by end

usex-s frOll\ the RWP '?-iSCOWl.t of the aggregator, plaint:iffs =sue, _

there is no <langer of shortfall. Likewise, t;he danger of

. .
with regard to pre-JUne, 1994 plans, l!!e.l:hods etist; for defraying

Or erasing liability on one plan by t;ransferring or subsuming

OUL.sr.anding commitrne.nt.s inco new and "ber-ce.r n plans pursuant: co J.

~T~T's own tariff.

Plainciffs use ~he fact of the second ~ransfer (CC~/PSE) to

=urther reinforce t;heir claim thac ~T~T violated the Act by

refusing to recognize t;he first transfer IInga companies/CCIl .

~laintiffs argue that, even if AT«~ did have reservations about

~I's credit racing or lack of payment history under section

2.5.8 of Tariff F.e_C. No. 2 1 such COncerns ough~ co have been

11
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erased by the seGond transfer to PSE, a ~oog-time and credit­

wo;r;thy client of :AT&T's. AT&T replies to that assettion by

arguing that since only ~e traffic pn the plans' was passed to

pSE, apd not the plans themselves with their attendant

liabilities, PSE's stan~ing and credit-worthiness was irrelevant
1 - . .

to the pot.ential for sJ:;to=fa11 and termination liability.' Absent

an acceptance by PSE of the :rosa Gonipanies' commitments on the
,',

plans, AT&T would nO,t authorize the, cCl/PSE traIlSfer.

em. February 16', :1.995, AT&T filed Tariff Transmittal 11179

with the FCC, insticutiug an administraCive action wherein AT&T

Seeks to make e><plicit. the implicit right AT&T believes it has

under Tariff F .C. C. No. 2 to" stop the transfers at. issue here.'

Plain~iffs in the ius~anC case caunL among those_who have opposed

AT&T'S proposed tariff clarification before the FCC. In t.hat

/" .>roceeding, as i;o the ma!;!;er at; bar. plaint:iffs contest; AT&T's

righc LO demand securicy tor ~~ansfe+~-and LO demand that when

traffic under a plan is transferred. Lhe plan and i~~ attendanL

".

1 commiLmenc~ mUSL follow_

Primary ~uriedictlon

, '.
J.

As an iniLial ma!;ter. che CourL shall address AT&T's reques~

~hat this accion be dismissed under the doctrine of primary

, AT&T believes chese cransfers are' an effort by t.he
principal af 'Lhe Inga companies ~o evade annual commitm~nts co
AT&T in such a manner as CO,escape liabilit;y for any shorefalls
and ~erminaLion charges which rnigh~ o~herwise arise on those
plans. This effort: at: denuding himself of t;he plans was, in
,>\T&T's view ... an at'L.emp'L. at: "obr.aining the benefics o.f a 'Lransfer

f service [While] ac che same t:ime depriv[ing] AT&T of the
Commitmenc.s rna-de L.O cbt;.ain l:.hal:. service _~' Whitmer Cerr: _. 4J 2_

12
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i~isdiccion. AT&T contends that this entire action concerns the

_cope of AT&T's duties and rights under its tariff and the Act:

aud is within the ,exclusive ken of the FCC.'

Prilll"'-ry jurisdict:ion is a legal 'do<;trine well-established,

albeit;. sometime~ confused.. iu those areas of 'la.w where t:he coUrts

and regulating agencies share authority. The Tenth Ci:reuit has

recently described the doctrine comprehensively':

• Primary, jurisdiction',,"'" invoked in
situations where the courts have jurisdiction
over the claim from the 'very outSet but it is
likely that the Case will require resolutiqn
of issues which, under a regula.t::m;y'saheme,
have been placed in the hands of ~
administrative body.·' {Citation o~tted.J

Under that doctrine, "the judicial ,process is
suspended pending ,referral of the issues to
~he adminisct""ative body for ics views _ I!

[Citations.omitted.]

Mical Communicatigns. Inc. v_ Sprint T~lemedia, ~ F_3d l031~ l038

n:h Cir ~ 1~93) _... .see also Richman Bros _ Records v. u, s ~ Sprint.. f

'1
'}

_I ' \

A i,
..-~

\

1

953 F.2d 1431, 1435 n.2 (3d Cir, 1991)~~cert. denied, u-s.

--' 112 S. Cr.. 3056 <l992).

The Mical court listed the va~ious '£accors considered by

courts in deciding ~he applicabilit:y of the primary jurisdiCtion

doctrine in specific cases. Some courts examine whecher issues

o~ facL inherenL in the case are wi~hin or without ~he

c ......dvent;ional experience of judges; whel:her the exercise of

~dministral:ive discretion is required Co resolve issues of fac~

in Lhe case; and wheLher Lhe a~ea of bus~ness in which ~he

;
~ispuce arose is encrusced to a parLicul~r agency whose

~Iucion of the mat:ter mighc best afford uniformity and

13
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i

i consistency of. conclusion. Other oo=s focus On whether the

need for speedy judicial resolution of the issue outweighs the

benefit of obtai-ning the agency's determination On the matter.

within this last area of concern courts- consider the following

balanc~ng faccors: d~how agency act~on will a1d the litigation;

whether the litigation involves conduct requiring continuing

supervision by -the agency; whether the issues to be litigated are-
c

unique to regulated industries; and whether proceedings already

are pending-before the agency.'" Id_ (quoting, inter a.lia,

Marshall v. El Paso Natukal ·Gas Coo. 874 F.2d 1373, 1376-77 (10th

Cir. 1989); GuLf states Uti1s_ Co_ v_ Alabama Power Co., 824 F.2d

1465, 1473 (5th Cir. 1987». The court mus~ be conscious of the

J
i <

;"" .,

danger of inconsistent: rulings between itself and the agency

conferred by Congress with the authority to govern the area of

business or irldustry aL issue. ~ The Mical court resolved ~he

primary jurisdiccion issue in favoi-~of staying ~he ae~ion in the

Distric~ Court pett~ing a deLerminaCiop by the FCC as to wheLher

the Ace governed a common carrier·s :tiu~y as co billing and

col1ecLion for subsc~iber's "romance talk n 900 number services.

I,L at lO~0 ."

The i~cant case involves the construction of a tariff,

nameLy, Tariff F.e.C. No.2, and cereain seccions chereof.

1~ The Mical COULL was per$uaded. at least in pare-I by the
faCL thaL the precise issue before che cour~ in chat case was aL
the Same eime pending before the FCC. and that the was "cherefore
a reat possibility "-hat a decision by th [eJ court:- prior to the
FCC"S response to the [pending] peeicion wouLd result in
Conflic'Ling decision.s [_] ,. 1l:L... 1 F _3d Q-t: 1040_

'4
-J

JA 069



JAN-25-2007 12:33PM
$"~-

FROM-SMOLIN LUPIN Fairfield +9734390720 7-178 P.015/025 F-245

specifically, the .Court is called upon to decide whether seccion

;2.1.8 of che tariff allows t"'o sepa.:r;ate kinds of transfer. As to

l;>och tr=fers which· plaintiffs seek co_ ha'lre. ·en£orced o'lrer AT&T's

objection, section 2.1.8 appears_controlling. It-is chis -Court's

finding -- -·a matter akin to COntraC!; eonstruction. well "'ithin ­

the conventional experience of the Court -~ thae·tariff section

2~1.g permits the -transf~r and manner-of transfer engaged in by

the Inga c::ompanies and CCI in December of 1994_ ~ infra.

.. ,

However, as -to the CCI/PSE transfer. the issue hinges on wheeher

section 2.1.8 pe"",its an aggregator to transfer _traffic under a-"

plan without transfe=ing the.-plan itself in the same

~ransae-e.ion.

whether a plan and~s attendant obligatiqns under a tariff may

Based on che analysis. supra. of the proprie~y of applying

~he .doccrine of primary jurisdiccion in cases wherein che CourL

J
:1
a
a
:1
]

when that traffic might wellbe separaLed from i~s ~raffic

The second issue be£~re ~he Court f cherefore f involves the

consc~ccion of a tariff provision which is not clear on its faee

•as to what amount of fractio~alizingy if any. of plans it allows.

Such ~ clecerminaLionl perforce. re~i~es the Cou~t co decide

constitute the only guarantee available that the plan's

obligations ~ill be honored.

may leave ~o regulating agencies chose questions besc dEcided.by

chem. this Court finds chat the second issue before it -~ the,
i

eCliPSE transfe~ -- should be determined by the FCC. This ~s so

because such a quesLian. being inherenLly wichin che realm of Lhe

1$

-,
-..1
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communications Act and its reguJ.ato"1' mechanisms. is not within

the coIIVentional experience of trial coutts. This issue t=s

paJ;1:.iculady on a "pracel,,;e included [or not iJ:lcludedl in a

t=i££ filed with [the FCCl" and "i.n""lves. technical queseions 0:1;

fact C-- such as eoe intenc of the taxiff drafter -~] uniquely

withiu che expertise and experience of [the PCC:] " Richman Bros.

Records. 953 F:2d at 1435 ,,_3 (citations omitted). Moreover. ~he

proper application of administrative discretion to that issue

will oest protect against inconsistencies of outcome, while at

the "ame time affording the Farties some cenainty regarding the

proper construction of tariffs -- the life-blood of all parties

'to this act:ion-

A final determination by the FCC of this issue will clear a

path for the par~~e$ to p~oceed in thei~ business relationsaips

"''' j
i '

."·ith each other, and lend predictabili~y to their actions.

Court is also persuaded by the fact that this very issue is

presencly pentting de~ermination by the.iCc." As such. the

The

" While the Court defers to the FCC's primary jurisdiction
on the second transfer, the Court note" that AT~T has raised boch
transfers in its Tariff Transmittal 8179 to the FCC. This
obvious attempt to £reaee primary jurisdiction in the FCC on both
cransfers fails~ howev~r~ LO che exceht ehac the f~~sc transfer
,d ies adjudication are well within the ~en of this Court and
,s jurisdiction as conferred by section 405 of the Act. While

it may well be chat AT~T is unhappy with its eXi"ting eariffs,
that displeasure is not at issue in this case. Xn regard to the
:irst transfer. as will be shown, the Court is asked to construe
the clear and unambiguous language of AT&T F.C.C. Tariff No.2 §
2.1.8. Construction of such clear ~anguage does not call for FCC
expertise. Should AT&T wish·to revise the language of section
~-l~a or ~o 'clarify~ iL in such· a way as co change the manner in

ich tran$fers may be conducLed under Lhe cariff. it is free to
~~ke whatever sLeps iL chooses -- and ~o which it may be enLiLled

before the FCC. Whether ehe FCC opes to change, clarify,

"'--- .

(
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satisfactorily fills the breach.

U.S.C. § 406.' ~though Fed.R.civ.P. 81(b) abOlished the ancient

sect~on 406 of th~ Aa~

,~

~,0

'1: ~

-!,,
. ~

/ 'j

I,

J
.I ]! ~

'],

]

]
, 1

I
J

'}
I

I

.'

T-17S P,017/025 F-245+9734390720FROM-SMOLIN LUPIN Fairfiold

wriL of mandamus. the modern vehicle of injuncLive relief

It is we1~~stablished that in 47 U.S.C. § 406 actions for

relief~ ~he Lradicional requirements~£or the issuance of

injunctive relief do not apply. For instance, irreparable harm

Plaintiffs assert ~t this Court has jurisdiction over'this

entire matter and has the power to grant a prelimin~ injuneti?n

under 47 U.S.C. § 406, The Court is satisfied that section 406

does permit,~arties deprived of long distance service to COme ,L

before the district court and s,eek a writ of peremptory mandamus,

even in the face of an outstanding'question of fact as to the

co~ sball express nO opinion as to this issue and shall refer

it: for appropriate resolution to the FCC. See MCI Communications

appropriate compensation to the carri~r for the service. '47

corp. v. Amer. Tel. & Tel. Co., 496 F.2d 214 (3d Cir. 1974~.

need not be shown wh;re violation of ih~ statute in itself

provides a stacutory right to injUnctiv~ relief. as does section

406 of the Act. Mical. SURra, 1 F,Jd at 1035 {citing and quoting

CSX Transp, v, Board of Equali~ation, 964 ~.2d 548. 551 (6th Cir.

JAN-25-2007 12:33PM

1992J; Burlin~ton Northern R.R. Co y. Bair, 957 F.2d 599, 601

modify or amend the language of that section is of no momenC to
che instanL decerm~na~ion. This maL~er involves a simple
nterpretation and applicaLion of the language of section 2. I. 8, ­
as it exists now and at the time "of, the lnga companies/CCl

CLansfer -- and nothing more_

{8th Cir.J, cert, denied, U.S.
--' 113 S.Ct. 69 (1992); J

;
I

J

, 1
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J
J

JA 072 ,I
,;J



JAN-25-2007 12:34PM FROM-SMOLIN LUPIN Fairfield +9734390720 T-178 P.018/025 F-245

....~..•

.Illinois Sell TeL Co. v-' Commerce Comm'n, 740 F.2d 566. 571 (71Oh

cir. 1384J; Gresham Y. Windrush Partners, Ltd., 730 F.2d 1~17,

1~23 {11th cir.J, cere. denied, 469 U.S. 882 (1984); AlOchison,

Tgpeka and Santa Fe Ry. Y. kennen, 640 F.2d 255, 259 (lOth Cir.

~9al) (per,curiam». Rather chan es~ablish the Cra~tional

elements required for iujunctive relief, therefore, plain~iffs in

the instant matter caU satisfy section 406 of the Act and'obtain

injunctive relief by showing 'a clear and equivocal right to that

which they reques~. Mical, 1 F.3d at 1036.

In ligh~ of the fact, therefore, that redress is available

for deprivation of services, the question then becomes whether

plaintiffs here have been deprived of services by AT&T ~n

violat:ion of the Ace.

Section 202(bJ of the Ace: provides e:hat "services" under the

Act ~include cparges for~ O~ services in connec~ion with, the use

J. {~

of commOn carrier lines of cammuni~~~ion

202 (b}. Plaint:iffs}n the. ins-ca.nt. case are aggregacor.s j

•
resellers af ~elecommunication servic~; co end users~ AT&T

suggesLs char since no end uSers have been deprived of Lhose

services in any way, and tha~ Lhe provision of $ervice ~o ~hese

end users has not been hampered, sece:ion 406 of ':he A<::t does nOe:

aucho~ize pl~in~iffs LO seek'in~erirn relief befo~e this court.

Based on l:.he definition of "services" in sect:ion 202 of t:he Act,

howeve~. ~he Courc musr find·~haL Lhe issues herein involve
,

"services in connect-ion wit:.h~ tne provision of IWATS services t.o

end users. I~ cannot be denied ~hat AT&T's conduce has in Some

lS
r

-.
"I
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. 1.,

way affected. plaintiffs"provision of "services" to end users, or

at least the manner i.n which plaintiffs opt to provide those

servi.ces under the tariff _" As. such, plainti.ffs sati.sfy the. ;.,.- .. '.

"j,,

tlservice- prere.gu...i.sices for fede~ dis't.x-ic:t court intervention
; ..",

under the Act.

LC,C-2d 1062, 1065 (HaD).

-5
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• 47 U.S.C. § 201.(a). In disputing· i:he .manner

Plaintiffs allege that AT~T violated .the Act in refusing to

~f=ish n co;;;"'unication st;rvice [s] upon reasonable req;ue,!~

1.9

~nSa~companies and eel had a right to L~an5ier pl~ns becween them

The only issue to be decided by ~his Court is whe~her the

is resolved_ b In che MaLLer af Hawai~an Te'eohone Comoany, 78

que~Licnable obligation un~il afcer ~he complaint or litigation
." .

services -- even under protesL -- Urather Lhan refu~ing to meec a

plaintiffs argue. AT&T violated its duty to provide requested

in which ihe Inga conrpanies transfe=ed their plans to CCl and in

mandamus shall is~~e despite ~he eX~5cenee of issues of face}~.
:.'

demanding that a security deposi.t, of more than thirteen million

dollars be paid before such a transfer would be authorized,

therefor

:;.2 Eecause the issues irnplicat:.ed in ch.3,.s case center on. che
:'Sh~s and obligations of the parties pursu~nt to AT&T F.C.C.
~~r~ff No. 21 and che provision of service~ chereunder, che Court.
:'1eea hOt: engage in exhaustive: analysis of c:he "service lt .issue~
~ ~.G_ Mer Telecommuni~ations Corp. v. G~charn, 7 F.3d 477 (bLh
-'~- 1993) (tariffs approved by the FCC become law in themselves
~:l<' create their own obliga<:iotIs, beyo:ld the realm of merely
~~~~~actual r~lations): Mical,! supra; 1 F~3ci at 1036-38 (treaLing
.... : ...·0-e~her ce:rl:ain billing and collections were II services" unde.r
)~~ Ac~}; Mer Telecommunications v. Ga..,..den Sr.:a.'t:.e Inv _ I 981 F ~ 2d
ce:_~~~h Cir. 19,92) (cause of acr.ion a!:isir..£ from t:a1:iff is not: a

---_ocr. claim. but. instead it:. rai.!i'es ~ fe:c:ie:-a.l ques~ion} .

;
I,
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in the manner in whi,ch they did. The Coun finds that the

·traD"'fer _'" conducted in compliance w.ith Tariff F.e.e. No. :2 §

2.J- > 8, and by USe of the appr9priat:e TSA's authorized by AT&T.

The parties properly execuJOed the TSA~s and did noe receive any

notification of disapproval· w.ithin the tariff-mandated fifeeen

day period. and came to believe -- justifiably -- .ehat the

~fer had been.approved and that eel waS the new cu",tomer of

record on the plans. .J;ndeed, co=espondence from AT&T in wrielng

and in the fo= of telephone "welcoming" calls. in conjunction

with •credits " and checks in the amoUnt of more than one million

dollars. all led eCl to believe it was officially the new

customer of record On the transferred plans.

The plain language of section 2.1.8 of the tariff -­

governing the transfer of pla~5 ~- makes no reference LO any

requiremenL ~h~ deposits be ~osced before plan transfers may be

authorized. Tariff F.C.C. NO.2 § 2~~,8. Hhile AT&T stresses

that a lack of asset~ and oredit histo~ can. justify its demand...
thaL a new cUSComer poSL a security d~posiL under s~ccion 2_5_8

of che ~2riff. it fails LO suggesL how any deposit requiremen~

can be read in~o seccion 2_1_8_

If AT&T wished to preserve the righ~ to demand a deposit for

plan ~ransfers per sec~ion 2.S_8~ it spould have conditioned

sec~ion 2~l.8 upon sacisfaccion of seccion 2.5.8. Because no

provision fo~ decosiL demands is contained in ch~ s~LLion of ~he
• I

~ariff governing transfer of plans. and because the Inga

co~panies and eel followed Lhe Lrans£e~ sec~ion of Lhe tariff to

20
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che lecter, they oug-ht not now be forced to oeal wi.th a

uni.lateral change of' che rules by AT&T. Moreover, AT&T's

elliptical justification f?r its oeposit demand is undermined by

the om~~sion ~n its tariff language" of any cross-reference

between secci~nS 2.1.8·and 2.5.8. The' lack of any Such cross­

reference and the clear message to be drawn therefrom is best

, appr';'ciated by ~a ",urs;'ry' gJ.anee· "11' other provisions of· seccion

cwo of the tariff which clearly shows ",ross-referen",es to

pertinent ~e"'tioii:s. 'See e.';. Tariff F.·C.C. No.2 !i§ 2.L2;

2.2.6.C and D; 2.4.1; 2.5.9. Plaintiffs"cannot be held to _-

construe the section governing transfers under the tariff as

meaning th.. t which it does not. 'Words mean what:. t:.hey say. Rules

should not be changed in the middle of the game;· and certainly

not withou~ not~ce.
.'

Based on the unambiguous lan~age of the transfer section .
.'..-

i~ is clear and unequivocal that the.Inga companies/CCI ~ransfer

sat:.isfied Ta:r;iff ~:C.C. No.2 § ~_~'.8..Based on chat clear

language. t:.herefore, plaintiffs cef and the Inga companies have

est:. ..bllshed their righL to have Lhe transfer of eSTP II plans as

becween chem recognized and autho:r;ized oy AT&T_

The Court is therefore satisfied t:.hac plaintiffs have

established their righL to'a preliminary injunction o:r;de:r;ing AT&T

LO provide eel full service on the CSTP XI Plan No.5 1351, 1583,

2430, 2628. 2829, 3124, 3468, ?524, and 3663, as provided for in

the TSA's executed and submit:.t:.ed by the Inga companies and eel on

-,

1
;

J
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J
J
'J

]

'-J

JA 076 J



JAN-25-2007 12:35PM FROM-SMOLIN LUPIN Fairfield +9734390720 T-179 P.022/025 F-245

,r'

Having concluded that a Preliminary Injunction should issue

in this case, the Court must dete.rm.b:1e the amount. of seeu:ri.t;y ~ 5.£.

any, to order. Section 406 of t:1).e Ace prOv:i.<les in .part;;

if any quest'ion of fact as to the proper'
compensaeion 'to t:1).e carrier for the service
to be enforced by the writ is raised by t.he
ple~dings, the writ .'. _ may issue ...
upon sucu. terms as to secur;i.ty, payment of
money into the court, or ot.herwise" as che
court may think proper • • • .

·47 U.S.Cc § 406.

Under the literal language of section 406 ot" tlte Act. as aPEli.ed

to the instant case, the Court: need not address the question of·

proper cornpensRLlon to AT&T fo~ use of i~s services under the

~ransferred plans because no issue as LO proper compensation was'

raised in the record. Therefore. securicy as contemplated by
•

section 406 of Lhe ACL i~ not GL issue~

The inapplicability of se~tion 406 securiey notwithstanding,

the Court is mirtdful tha, in the .con,ext of Preliminary

rnjuncL.ions. red.R.Civ.P. 65 (e) r"equires the "giving of security

by l:he applicant [.] ,. Thus, che Courc mus, decide the app:t"oprial:e

sum ~o order as security for Lhis Preliminary Injunction_

As previously referenced. the billing of end users for the

use of IWATS services is done direccly by AT&T. As.p~rc of the

billing arrangemenl: between plaintiffs and AT&T, AT&T also has

l:he option of deducting any ?npaid end user bills from the RVPP

discount/rebate ic remiLs ~o Lhe cusComer of record_ In s~m/

AT&T's charges for use of its IWATS services are fully prol:ecced

zz

J,',
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under its present: billing proced=es. As such; the billing of

wit:h eer for any pp~ential short:fall~. in the annual commitment

end users and AT&T's income from the IWATS services at issue

herein shaJ.l not necessarily' suffer either" discontinuance or

the lnga companies' =ual revenue commitment. This <leinand does
c

not serve to guide the Co=t:, however, in light of the fact that

.. 1
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Indeed, AT&T now has an ad<li~ional .
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levels under t:he plans.

on the plans. The billing practices have not: 'changed as a result

of t:he transfer of the plans co eel. Moreover, afcer che

~ransfer the !~ga companies ~Lill r~main liable for any p~e­

~ransfer non-paymenLs and remain j~intly and severally liable

~nde~~itee on the plans; eel stands over all post:-tr~~sf~r bad

ciebLS or non-payments by end users. and ha~ joint .and several

~~SponsibiliLY for ~11 shortfalls on che plans' annual cornmit~ent

levels. Thus, ~hile losing no billing potent:ial as a result: of

~he ~~ansfer. AT&T~s posicion vis-a-vis Lhe S~C~iLY of iCs

~~~~ce ~se by end users is essenLially unchanged_
r

~T&T has aCt:emp~ed t:o justify its demand for.a deposit

:Q::..a.:2:inS One quarLer-of che annual TevenUe commiLmenL on che

diwdnut:iou as a result of the Inga'companies/eel transfer.

AT~T ·has demanded ~'deposit £or the t:rausfer of. plans from

the Inga companies' to CCI' in an 'amount equal to one' quarter of

t:he Ing.. companies ~ve long held the pl"","s at issue wit:hout

bei:ng required to post a deposit _ It appears, therefore, that'­

while AT&T was billing the end user direct:ly, it was satisfied

with the lnga' companies' ability to'cover any potential liabilicy

JAN-25-2007 12:35PM
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.,lans by ref""ence to tohe shottfall and toermination fees which
.' .

~y result from early termination or discontinuance of plans_

Thac posiCion. however. is unconvincing in lighto of lOhe record

ridence that AT&T has in the past been liberal in allowing

aggregators to ~re~truct~e~.~heirplans Sa a~ co rol1~ove~ or

refiIlane~ their bi11i..ng commitments. - In answer to the Court's

questions at the hear1ng in tohis mattoer, ·Mr. Inga set forth

~rtain methods for restrucl;uring or 'refinancing' by which

resellers can and do escape termination and also shorefall

charges through renegotiating cheir plans with AT&T. While

plaintiffs' explanal;iolls of chese mechods al; ~e hearing and in

their supporting papers lack crystalline clarity. AT&T has failed

to convi~ce Lhe Cou~t that the~e is in fact any serious danger of

shortfall and/or termination l~ability resultant from the

""- .,ansfer of 'Lhe I'lans a'L. issue_

This Prelim~~~ry Injunc~io~ ~halL~~ot Serve ~o incerrup~

AT&T's continued pro~ipion of IWAT$ services to its end users
.'

under the plans transferred; nor shall hbe billing for such

services be adversely ~ffec~ed by che transf~r of the plans at

issue_ Therefore, since AT&T faces no foreseeable loss of

-~venue as a resulc of ~he ~ransfer. ~he Co~rt determines chac a

bond of one hundred thousand dollars lSlOO.OOO.OOl is sufficienc

as securi~y co cover any po~en~ial neoses and damages as may be

incurred or suffered by [AT&T if iLl is found LO have been
. I

wr::mgfully enjoined or restrained.'" Fed.R,Civ,P. 65 (c) _

_~~ever.· beca~se ~he pa~c~es have no~ squarely addressed the

24
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issue of se=ity thus tar :in the record, !:hey shaJ.l be pez11litted.

to contact the courc. to schedule a Jlearj.ng, on proper notice,

wherein additional evidence as to t;hat iSSUe Illay be presented. by

the parties.

An appropriate Order accompanies this Letter Opinion.
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